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TODAY, MARRIED WOMEN are afforded equal treatment with single
women. This was not always the case. At common law signle women had
legal capacity to make contracts, to hold property and to sue or be sued. A
wife, however, stood on entirely different footing. Due to the mystical
religious theory that marriage made them one, and because of feudal
principles that made the husband the one who counted, the wife suffered a
general legal disability and was not regarded as a legal person.

In return for this subjugation of wives, the husband was supposed to be the
guardian, provider and protector, while he functioned as lord and master.
Chancery or ecclesiastical courts, as distinguished from the common law
courts, sometimes asserted authority to make husbands discharge their duty
to be faithful guardians for their wives.

At common law a wife could not contract with either her husband or third
persons. She could, however, make contracts that bound her equitable estate,
if she had any, although such contracts did not bind her personally. [FN1]

By the common law the wife could not sue or be sued except where she was
joined with her husband. However, in cases relating to her equitable separate
estate, the wife alone could be sued in equity. This was another aspect of the
merger-of-identity theory.

The wife lacked capacity to hold property, except through a trust device.
Professor Clark summarizes the situation as follows:

He was entitled during the marriage to the rents and profits from any land in
which she held an estate of inheritance and if issue was born alive, he
acquired a tenancy by the curtesy which gave him the rents and profits
during his life. On his death the wife or her heirs took the land. If the land
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was sold by the wife and her husband, the money received as the price
became his absolutely, like the rest of her personalty. The husband also
became seized of any lands in which the wife held a life estate, and was
entitled to the rents and profits for the duration of the life estate." [FN2]

Upon marriage, the wife's personalty and possessions (except for
paraphernalia such as clothing and jewels) became the property of her
husband, and on his death it passed to his personal representative. This also
was true as to personalty she acquired during the marriage. If the husband
pre-deceased her, however, the paraphernalia was returned to her. The
wife's choices in action could be enforced by the husband and they became
his alone when he acquired possession of them. If he failed to take possession,
however, the choices in action remained hers. [FN3]

Duty to Support

In return for his entitlement to the wife's rents and profits, the husband had
a unilateral duty to support his wife and family. He was also entitled to their
services. The husband could convey his interest in the wife's land without her
consent, but the wife required the husband's consent to convey her interest in
such land. There could be no conveyance between husband and wife due to
the merger of identity theory.

Upon marriage, the husband became a tenant by curtesy in his wife's land.
The corresponding entitlement for the wife was her dower interest in her
husband's realty. Dower gave the wife a life estate in one-third of the land of
which her husband held the fee at any time during marriage, and upon his
death his estate was liable for her dower interest.

Today, in New York, dower and tenancy by curtesy have been replaced by a
system of statutory forced share in a spouse's estate, which usually is one-
half or one-third, depending upon whether children were born to the
marriage. [FN4]

The husband was also responsible for the wife's antenuptial debts and for
any torts she might commit either before or during the marriage. If the wife
committed a crime in her husband's presence, it was presumed to be at his
direction, and this provided her with the defense of coercion. The same
presumption applied to her torts. [FN5]

The wife's lack of legal status was mitigated somewhat by Chancery where
equitable principles evolved from the 17th Century on and were designed to
protect the wife's personalty and the rents and profits from her realty. The
technique for accomplishing this objective was that of the trust device by
which the settlor created an estate in equity for the exclusive use of the wife.
The settlor might be the wife's father, her husband or any other person. The



corpus of the trust became her separate property in equity, and it might
encompass realty, or personalty, both tangible and intangible. [FN6]

The wife, by the trust device, did not have the use of the property in her
separate estate, but she could convey it by deed or will, and she could make
contracts that, although not enforceable against her personally, might be
enforced against her separate estate.

Married Woman's Act

Thus, for those who could afford solicitors, meaning the affluent, the trust
device and equitable principles somewhat relieved wives from the harsh
feudalistic principles of the common law. The next significant step was the
passage of Married Women's Property Acts [FN7] during the mid-19th
Century which, in general, conferred legal capacity on wives to leave and
dispose of their own property, to contract and to sue or be sued.

Until the passage of the Married Women's Property Acts, [FN8] New York
law pertaining to husband and wife closely resembled the common law. A
revolutionary reform, however occurred in 1848 when New York was one of
the first states to enact the Married Women's Property Acts. The 1848
statute was the first in a series of related statutes designed to '"emancipate"
wives from feudalistic concepts.

Domestic Relations Law (DRL) s50 entitled Property of Married Women
provides:

Property, real or personal, now owned by a married woman, or hereafter
owned by a woman at the time of her marriage, or acquired by her as
prescribed in this chapter, and the rents, issues, proceeds and profits thereof,
shall continue to be her sole and separate property as if she were unmarried,
and shall not be subject to her husband's control or disposal nor liable for his
debts." [FN9]

This provision was the key section of New York's Married Women's
Property Acts and constituted a radical reform of the common law property
system. Once wives were permitted to own, manage and dispose of their own
property, thereby cutting off the husband's former prerogatives in that
regard, the door was opened for their economic independence if they had an
estate. [FN10]

Pursuant to DRL s50, it was early held that where a wife carries on a
business on the credit of her separate estate, the common law rights of her
husband did not attach to the profits and earnings of such business. [FN11]



This section did not, however, deprive the husband of his common law right
as a tenant by curtesy consummate if his wife died intestate without having
exercised the powers conferred upon her to dispose of her real estate by deed
or will. [FN12]

Curtesy and dower were not abolished in New York until 1930 [FN13] and,
since the act was not retroactive, dower and curtesy under New York law
continued to exist for marriages entered into before 1930.

Under this provision the wife retained title to the personal property she
brought to the marriage or thereafter acquired with her own funds, unless
there was a gift to the husband. [FN14]

When this provision became effective the marriage of the husband and wife
no longer discharged or released any indebtedness of the husband to her
[FN15] or the antenuptial indebtedness of the husband to his wife. The rule
was changed by the Married Women's Property Act so that where the wife
was the mortgagee and the husband the mortgagor before they were
married, the marriage did not extinguish her rights under the mortgage.
[FN16]

It is interesting to note that unless a gift was made out, the wife was required
to return unspent household money that the husband had provided and that
such balance was not regarded by the law as her property. [FN17]

Making Contracts

A key provision of the Married Women's Property Act of 1848 now appears
as General Obligations Law (GOL) s3-301. It details the wife's powers as
follows: ""A married woman has all the rights in respect to property, real or
personal, and the acquisition, use, enjoyment and disposition thereto, and to
make contracts in respect thereto with any person as if she were unmarried.
Judgment for or against a married woman, may be rendered and enforced as
if she was single. A married woman may confess a judgment." [FN18]

At common law a married woman was under a total disability to contract,
and her contracts, as viewed by courts of law, imposed no liability upon her;
they were void at law. [FN19] Between 1848 and 1884, a married woman had
the power to contract debts enforceable against her estate when contracting
for the benefit thereof. After 1884 a married woman had the same power to
contract as a single woman, although her conveyance might be subject to her
husband's curtesy interest, which was abolished with dower in 1930. [FN20]

Prior to 1884, a married women's contracts could be enforced only in three
situations: (1) where created in or about carrying on a trade or business of
the wife; (2) when the contract related to or was made for the benefit of her



separate estate; (3) when the intention to charge her separate estate was
expressed in the instrument or contract by which the liability is created.
[FN21]

Prior to the Enabling Act of 1884 [FN22| a married woman did not have
plenary power to contract even with third persons. [FN23] The power of
married women to make general contracts not related to labor to be
performed on her sole and separate account, depended upon the Act of 1860
[FN24] and for her contract to be valid she had to possess a separate estate or
be in a separate business, although she might be liable where there was an
estoppel due to her representations. [FN25] Section 3-301 extended freedom
to contract to wives and removed their common law disability. [FN26]

Section 3-301 should be read in conjunction with s3-305, which provides that
a contract of a married woman does not bind her husband. Under this
provision, a married woman may enter into a business or a partnership with
third persons and incur the liabilities arising therefrom. [FN27]

GOL s3-309 provides: "A husband and wife may convey or transfer real or
personal property directly, the one to the other, without the intervention of a
third person; and may make partition or division of any real property held
by them as tenants in common, joint tenants or tenants by the entireties. If so
expressed in the instrument or partition or division, such instrument bars the
wife's right to dower in such property, and also, if so expressed, the
husband's tenancy by curtesy." [FN28]

Free Transactions

The legislative intention behind this provision was to freely permit
transactions between husbands and wives, when in good faith, the same as
between a spouse and outsiders. Although that objective was largely achieved
in the case of personalty, [FN29] it was fulfilled only in part as to realty,
where dower and curtesy remained until 1930, [FN30] and tenancies by the
entireties continued to receive special protection. [FN31] This provision was
a later addition to that hodge-podge of laws we call the Married Women's
Property Acts.

GOL s3-311 provides that when an instrument or transaction creating or
transferring an interest in personal property would create a joint tenancy or
a tenancy in common in strangers, the same result is reached in persons who
are husband and wife. Moreover, an instrument or transaction which does
not create a right of survivorship in personal property between persons who
are not husband and wife does not create a right of survivorship for persons
who are husband and wife. Finally, this section applies without regard to the
identity of the person who makes the transfer or at whose instance it is had,



or from whom the consideration for the instrument or transaction proceeds.
[FN32]

The purpose of this provision is to abrogate the rule that, unless a different
intention is shown, a transfer of personal property into the names of husband
and wife operates to give the wife a right of survivorship only and creates no
present interest in her, if the property, or the consideration for the
transaction, came from the husband. [FN33]

Joint Ownership

Prior cases had held that where the parties were husband and wife and the
husband was the sole source of the fund that was placed in both names, it
was presumed that he intended to confer upon the wife a right of
survivorship only with no present ownership whatsoever. [FN34] This section
reverses the situation so that it is presumed that a present joint ownership
was intended unless stipulated otherwise. If a joint ownership was created, it
carries with it a right of survivorship, but if the form is that of tenancy in
common, it does not.

GOL s3-313 provides:

1. A married woman has a right of action for an injury to her person,
property or character or for an injury arising out of the marital relation, as
if unmarried. She is liable for her wrongful or tortious acts; her husband is
not liable for such acts unless they were done by his actual coercion or
instigation; and such coercion or instigation shall not be presumed, but must
be proved.

2. A married woman has a right of action against her husband for his
wrongful or tortious acts resulting to her in any personal injury as defined in
s37-a of the general construction law, or resulting in injury to her property,
as if they were unmarried, and she is liable to her husband for her wrongful
or tortious acts resulting in any personal injury to her husband or to his
property, as if they were unmarried. [FN35]

For a number of years, the New York statutes were construed as condomestic
services, she may recover on a spousal contract to perform services where
there is an express promise to pay for them and the services are rendered in
the husband's business. [FN52]

It should be noted, however, that wages the wife receives or recovers during
marriage, in the event of divorce, are regarded as marital rather than her
separate property. Assets or ferring a partial spousal immunity. Actions for
intentional torts and torts with reference to property came to be permitted
between spouses, but the courts held back as to personal injury suits based



on negligence. Although the broad language of the above provision appears
to completely abolish the common law spousal immunity and the public
policy it entailed, there are significant qualifications or exceptions. [FN36]
For example, the Legislature has also abolished alienation of affections,
criminal conversation, seduction and breach of promise suits. [FN37] This
does not mean, however, that a husband may not be liable for fraudulently
inducing the marriage or the semblance of marriage. [FN38]

Under the ambit of GOL s3-313, each spouse may sue the other for injuries
to person or property, [FN39] libel, [FN40] conversion of property, [FN41]
ejectment, [FN42] fraud and deceit [FN43] and for personal injuries
occasioned by negligence. [FN44] Under New York law, a wife, as well as a
husband, may sue third parties for loss of consortium. [FN45] Finally, as we
have seen, either spouse may sue the other for breach of contract [FN46] or
to enforce his or her property rights. [FN47]

GOL s3-315, permits a married woman to bring her own action for wages
earned, thus barring the husband from his former common law right to her
wages. In its present form, this provision also creates a presumption that the
wife alone is entitled to her wages. [FN48] This provision of the Married
Women's Property Acts has been effective as regards the wife's right to
collect wages from third parties, [FN49] but when she renders services or is
an "employee" of her husband, or her husband's business, there are
problems. What the statute failed to do may be more significant than what it
did do. It did not accord a wife a right to recover against her husband for
domestic services in the home or to affect the husband's common law
entitlement thereto. [FIN50]

This result was reached on the theory that in return for his duty to support
his wife and family he was entitled to the services of the wife and children as
a matter of law, and even if there was an alleged agreement, it failed for lack
of consideration. Moreover, it was held that this section did not create an
implied obligation that the husband would compensate his wife for services
performed in his business. [FN51] This provision, as interpreted, raises
possible constitutional issues as to a denial of equal protection of the laws.

Subsequently, these rules were relaxed, and the current rule appears to be
that while a wife cannot recover for income acquired by individual or joint
efforts or contributions comprise the res for equitable distribution upon
dissolution of the marriage.
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